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Decisions of the United States 
Court of International Trade 


(Slip Op. 93-184) 
MurJANI INTERNATIONAL LTD., PLAINTIFF v. UNITED STATES, DEFENDANT 
Consolidated Court No. 82-02-00250 


Plaintiff challenges the U.S. Customs Service’s (“Customs”) denials of its protests re- 
garding the appraisal of merchandise plaintiff imported into the United States between 
1979 and 1981. Plaintiff alleges that Customs improperly included quota charges as part 
of export value, as set forth at 19 U.S.C. § 1401a(b) (1976), for merchandise exported to 
the United States before July 1, 1980, and improperly included quota charges as part of 
transaction value, as set forth at 19 U.S.C. § 1401a(b) (1976 & Supp. III 1979), in apprais- 
ing the value of merchandise exported to the United States after July 1, 1980. 

Held: Defendant conceded at trial that Customs improperly included quota charges in 
appraising the export value of merchandise exported to the United States before July 1, 
1980. Therefore, this Court directs Customs to reliquidate those entries so as not to in- 
clude quota charges as part of the export value of the merchandise. For those entries 
where the merchandise was exported to the United States on or after July 1, 1980, Cus- 
toms’ denial of the protests is affirmed, as plaintiff failed to meet the burden of proof nec- 
essary to overcome the presumption of correctness accorded the defendant. 

(Judgment for plaintiff in part; judgment for defendant in part.] 


(Dated September 17, 1993) 


Grunfeld, Desiderio, Lebowitz and Silverman (Steven P. Florsheim, Robert Silverman 
and Frank Desiderio) for plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, U.S. 
Department of Justice (John J. Mahon) for defendant. 


OPINION 


Tsouca.as, Judge: Slip Op. 93-152 (Aug. 11, 1993) is hereby amended 
and replaced by this opinion. 

Plaintiff Murjani International Limited, New York (“Murjani-New 
York”), challenges the U.S. Customs Service’s (“Customs”) denial of a 
series of protests by plaintiff, concerning the duty assessed on certain 
merchandise where Customs, in appraising the merchandise, included 
quota charges as part of the price paid by plaintiff for the merchandise. 
Plaintiff claims that Customs improperly included the quota charges as 
part of the export value, as set forth at 19 U.S.C. § 1401a(b) (1976), and 
improperly included the quota charges as part of transaction value, as 
set forth at 19 U.S.C. § 1401a(b) (1976 & Supp. III 1979), in appraising 
the value of the merchandise. This matter is before the Court for trial de 
novo. The Court has jurisdiction pursuant to 28 U.S.C. § 1581(a) (1988). 
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BACKGROUND 


During the period 1979 to 1981, Murjani-New York imported gar- 
ments into the United States from Hong Kong. Upon liquidation, Cus- 
toms included the quota charges listed on the invoices from the seller, 
Murjani Garment Factory, Macau (“Murjani-Macau”), to Murjani-New 
York as part of the price paid to Murjani-Macau for the merchandise, 
thereby increasing the amount of duty to be paid by Murjani-New York. 
Plaintiff contends that such quota charges should not have been in- 
cluded in the price of the merchandise because it paid the exporter, Mur- 
jani Industries, Hong Kong (”Murjani-Hong Kong”) for the entire 
invoiced amount, and that the seller, Murjani-Macau, only received 
from Murjani-Hong Kong the charges for the garments not the quota 
charges. In other words, plaintiff claims it never paid the seller of the 
garments for the quota charges. Transcript Record (“T.R.”) at 6, 33-35. 

Plaintiff protested the appraisals with Customs pursuant to 19 U.S.C. 
§ 1514 (1988). Customs denied the protests after which plaintiff 
brought several actions in accordance with 28 U.S.C. §§ 2632(a), 
2636(a) (1988) for the importations which occurred during the period 
of 1979 to 1981. These actions were consolidated under Consolidated 
Court No. 82-02-00250 upon agreement of both parties at trial. T.R. at 
2-3. 


DISCUSSION 


The statute governing these import transactions changed July 1, 
1980. Hence, the merchandise which was exported to the United States 
before July 1, 1980 is governed by “old” law. The merchandise which 
was exported to the United States on or after July 1, 1980 is governed by 
“new” law. 

The “old” law valuation standard was for merchandise to be ap- 
praised on the basis of export value. 19 U.S.C. § 1401a(a)(1) (1976). In 
that statute, export value is defined as “the price * * * at which such or 
similar merchandise is freely sold or * * * offered for sale in the principal 
markets of the country of exportation * * *.” 19 U.S.C. § 1401a(b). Cus- 
toms has ruled that when documentation and proof of purchase exist, 
quota charges are not part of the freely offered price of imported mer- 
chandise and, hence, not dutiable. See Plaintiff's Exhibit 1 (Customs 
Service Internal Advice No. 177/80 (542238 TLL)). The government 
concedes that quota charges for the merchandise which was exported 
prior to July 1, 1980 should not have heen included in the price of mer- 
chandise because such documentation exists. T.R. at 109-10. Therefore, 
Customs is directed to reliquidate the entries in which the merchandise 
was exported before July 1, 1980 so as not to include quota charges. See 
Schedule A attached. 

The “new” law uses transaction value instead of export value as the 
standard for determining the dutiable value of the imported merchan- 
dise. 19 U.S.C. § 1401a(b) (1976 & Supp. III 1979). Transaction value is 
defined as “the price actually paid or payable for the merchandise when 





U.S. COURT OF INTERNATIONAL TRADE 5 


sold for exportation * * *.” Id. The “price actually paid or payable” is de- 
fined at 19 U.S.C. § 1401a(b)(4)(A) as “the total payment * * * made, or 
to be made, for imported merchandise by the buyer to, or for the benefit 
of, the seller.” 

The Court of Appeals for the Federal Circuit recently held quota 
charges to be part of the “price actually paid or payable” under 19 U.S.C. 
§ 1401a(b)(4)(A). Generra Sportswear Co. v. United States, 905 F.2d 377 
(Fed. Cir. 1990). In Generra, the seller was paid quota charges by the 
buyer’s agent who then invoiced the charges to the buyer. The invoice 
for the quota was included with the invoice for the merchandise as part 
of the entry documents. Customs combined both invoices in determin- 
ing the transaction value. The Court reasoned that when quota charges 
are paid to, or for the benefit of, the seller, such charges should be in- 
cluded in the transaction value as they are not specifically excluded un- 
der section 1401a(b)(3), which lists those costs that are to be excluded 
from transaction value. Jd. at 379-80. 

According to Generra, the question before this Court is simply 
whether the seller was paid for the quota charges. In making such a de- 
termination, we bear in mind that, by law, Customs’ appraisal of the 
transaction is presumed to be correct. As such, the burden of proof is on 
plaintiff to show that Customs was incorrect in its appraisal of the mer- 
chandise imported by the plaintiff. 28 U.S.C. § 2639(a)(1) (1988). There- 
fore, Murjani-New York has the burden of producing evidence and 
persuading this Court that Murjani-Macau was not paid the quota 
charges which appear on the invoices to the buyer Murjani-New York. 

In support of its position, plaintiff offered the testimony of a single 
witness, Kaiser Ahmad, an independent consultant in financial systems 
and international business transactions. Mr. Ahmad was formerly em- 
ployed by Murjani-Hong Kong from 1974 to 1979 and by Murjani-New 
York from 1979 to 1990. Mr. Ahmad testified that for the transactions in 
question, Murjani-New York contracted with Murjani-Macau for the 
manufacture of women’s apparel. T.R. at 16-17. Murjani-Macau would 
in turn subcontract with other manufacturers in Hong Kong for the 
manufacture of the goods. T.R. at 14-17. Murjani-Hong Kong would act 
as the export agent purchasing quota as necessary to export the goods to 
Murjani-New York. T.R. at 17, 41. Mr. Ahmad further testified that 
Murjani-New York then paid Murjani-Hong Kong for the full amount of 
the invoice which included the charges for the goods and the accompany- 
ing quota, and that Murjani-Hong Kong retained the cost of the quota 
and remitted the charges for the goods to Murjani-Macau. T.R. at 34-35. 

To corroborate this testimony plaintiff entered into evidence several 
sets of entry documents purporting to show that Murjani-New York did 
not pay Murjani-Macau but rather Murjani-Hong Kong.! Plaintiff then 


1 The sets of entry documents include a consumption entry form from Customs, a carriers certificate, an invoice, a 
packing list, an export license, a certificate for transfer of quota, a receipt for the price of the quota issued by the trans- 
feror, and a debit note for the transfer of quota. The costs for the quota are reflected on the invoice. The transfer 
of quota documents indicate the permanent quota holder as the transferor and Murjani-Hong Kong as the transferee. 
The transfer documents also have a transfer number which is indicated on the export license — which also indicates 
Murjani-Hong Kong as the transferee. See, e.g., Plaintiff's Unmarked Exhibit, Entry No. 80-257849-7. 
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offered notices from the Hong Kong and Shanghai Bank of New York 
reflecting the sale of certain sums of Swiss francs to Murjani-New York 
which were payable to the account of Murjani-Hong Kong. In addition to 
the notices, reconciliation sheets were offered to show that the sum to- 
tals of bills from Murjani-Macau to Murjani-New York were reconciled 
with the claimed payments of Swiss francs to Murjani-Hong Kong. The 
reconciliation sheets, many handwritten, list bill numbers, invoice 
numbers, bill amounts and interest. Certain copies of correspondence 
from Murjani-New York to Murjani-Hong Kong on the subject of direct 
payment of Swiss francs to Murjani-Hong Kong are included among the 
reconciliation sheets. See Plaintiff's Exhibit 3. 

The bank notices indicate that Murjani-New York was to remit 
“$CHECK” for the purchase price of the Swiss francs. However, no re- 
ceipt, paid draft or other written evidence was offered to show that the 
transaction had been completed. Moreover, it is unclear how these re- 
cords can be reconciled with each other. For example, Mr. Ahmad testi- 
fied that the sum of two of the bank notices were used to retire the bills 
listed on sheet “A” (which, confusingly, is also labeled sheet “B”), as in- 
dicated on a handwritten master reconciliation sheet. T.R. at 47-48. Yet 
the master sheet reflects that different payment sums were also used to 
retire the same lists of bills. Mr. Anmad was not able to clarify which 
sheet went with which payment. In addition, Mr. Ahmad testified on 
cross examination that there was nothing in the exhibit offered by plain- 
tiff which demonstrates that Murjani-Hong Kong paid Murjani-Macau 
for the garments only, but that he knew such records existed. T.R. at 
49-51. In other words, the documents offered to show such payments 
took place were confusing at best and did not corroborate the testimony 
of the witness. The documents which Mr. Ahmad claimed could have 
demonstrated such payments were made were not produced.2 

Plaintiff also offered into evidence copies of invoices from the seller, 
Murjani-Macau, to the buyer, Murjani-New York, reflecting the costs of 
the apparel, the costs for quota, and the air freight charges. See Plain- 
tiff’s Exhibit 4. Listed on the invoices was the following note: 


BANKER: THE HONG KONG AND SHANGHAI BANKING 
CORP., MACAU. “DRAFT DRAWN AT 120 DAYS D/A 
THROUGH MANUFACTURERS HANOVER TRUST COM- 
PANY, NEW YORK, USA.” 


Accompanying the invoices were drafts reflecting the invoice numbers 
made out for the exact total costs listed on the respective invoice drawn 
by Murjani-Macau, the seller, on the Hong Kong and Shanghai Banking 
Corp., Macau. The draft had stamps on it indicating that it was regis- 
tered for inward collection by the Hong Kong and Shanghai Banking 


2 The entry documents offered by plaintiff indicate that Murjani-Hong Kong paid outside sources for temporary 
quota. One logical inference which can be drawn from such evidence in support of plaintiff's position is that Murjani- 
Macau would not have received payment for such quota as it was not rightfully entitled to it, as Mr. Ahmad had testified. 
T.R. at 33. However, such evidence speaks more directly to who was rightfully entitled to be paid for the quota and most 
directly to who paid for the quota. The issue in this case is whether the quota charge was paid to the seller, regardless 
of who paid for it or who was rightfully entitled to it. Hence, this evidence addresses the issue in this case, at best, 
indirectly. 
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Corp. as well as being accepted for collection by Manufacturers Hanover 
Trust Co., New York. 

These documents did not support the testimony of plaintiff's witness. 
Mr. Ahmad testified that Murjani-New York never made payments to 
Murjani-Macau, but rather remitted directly to Murjani-Hong Kong. 
T.R. at 34-35. He further testified that the stamps on the draft do not 
indicate one way or the other whether the drafts were actually paid. 
T.R. at 33. This particular point was confirmed by defendant’s witness, 
Mr. Peter Daniels, a supervisory auditor with Customs, who testified 
on direct examination that he would accept such a draft as evidence 
that payment was made to the seller, but then testified on cross-exami- 
nation that an acceptance would need to be verified by a disbursements 
journal to show that payment was actually made after acceptance. T.R. 
at 102, 105-06. Had plaintiff offered such written proof to corroborate 
Mr. Ahmad’s testimony, the evidence would be more persuasive. How- 
ever, plaintiff did not present a disbursements journal or any other evi- 
dence reflecting the status of the drafts which were accepted for 
payment. As such, it remained the burden of plaintiff to show that such 
payments did not take place as indicated on the face of the invoices and 
drafts, i.e., that Murjani-Macau was not paid for the full amount re- 
flected on the invoice. The Court finds that plaintiff has failed to do so. 


CONCLUSION 


Plaintiff has failed to meet its burden of proof as required by statute. 
28 U.S.C. § 2639(a)(1). Plaintiff did not put forth evidence sufficient to 
persuade this Court that the seller was not paid for the quota charges as 
part of the value of the invoices, nor did plaintiff put forth evidence suffi- 
cient to persuade this Court that payments were made to another party 
in lieu of the seller as claimed. The presumption remains that Customs 
properly included the quota charges as part of the transaction value of 
the imports made after July 1, 1980. 19 U.S.C. § 1401a. Therefore, Cus- 
toms is ordered to reliquidate entries in which the merchandise was ex- 
ported to the United States prior to July 1, 1980, so as to not include 
quota charges. See Schedule A attached. For entries in which the mer- 
chandise was exported to the United States on or after July 1, 1980, 
Customs’ denial of plaintiff's protests is affirmed. See Schedule B 
attached. 
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(Slip Op. 93-185) 


Koyo Seiko Co., Ltp. AnD Koyo Corp. or U.S.A., PLAINTIFFS v. 
UNITED STATES, DEFENDANT, AND TIMKEN CO., DEFENDANT-INTERVENOR 


Court No. 91-09-00704 


Plaintiffs move pursuant to Rule 56.1 of the Rules of this Court for judgment on the 
agency record. Plaintiffs specifically object to the Department of Commerce, Interna- 
tional Trade Administration’s (“Commerce”) (1) failure to average U.S. price in the same 
manner as it averaged foreign market value; (2) model match methodology which resulted 
in comparisons of commercially dissimilar U.S. and home market products; (3) compari- 
son of U.S. and home market sales across different levels of trade; (4) decision to reclassify 
plaintiffs’ home market post-sale price adjustments, rebates and warranty expenses as in- 
direct selling expenses; (5) failure to deduct direct selling expenses from its calculation of 
foreign market value; and (6) failure to amortize certain “non-operating and extraordi- 
nary expenses” in calculating the value added by further manufacturing. 

Held: Plaintiffs’ motion for judgment on the agency record is granted in part and this 
case is remanded to Commerce to apply the ten percent cap to the methodology used in the 
final results. Plaintiffs’ motion is denied in all other respects. 

[Plaintiffs’ motion denied in part and granted in part; case remanded. ] 


(Dated September 21, 1993) 


Powell, Goldstein, Frazer, & Murphy (Peter O. Suchman, Susan P. Strommer, Elizabeth 
C. Hafner, Neil R. Ellis, Niall P. Meagher and D. Christine Wood) for plaintiffs. 

Frank W. Hunger, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis); of 
counsel: Joan McKenzie and Linda S. Chang, Attorney-Advisors, Office of the Chief Coun- 
sel for Import Administration, U.S. Department of Commerce, for defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr., 
William A. Fennell, Patrick J. McDonough and Edith A. Eisner) for defendant-intervenor. 


OPINION 


TsoucaLas, Judge: Plaintiffs, Koyo Seiko Co., Ltd. and Koyo Corpora- 
tion of U.S.A. (“Koyo”), move pursuant to Rule 56.1 of the Rules of this 
Court for judgment on the agency record contesting the Department of 
Commerce, International Trade Administration’s (“Commerce”) final 
results in Tapered Roller Bearings, Finished and Unfinished, and Parts 
Thereof, From Japan; Final Results of Antidumping Duty Administra- 
tive Review (“Final Results”), 56 Fed. Reg. 41,508 (1991). Plaintiffs spe- 
cifically object to Commerce’s (1) failure to average U.S. price in the 
same manner as it averaged foreign market value; (2) model match 
methodology which resulted in comparisons of commercially dissimilar 
U.S. and home market products contrary to the requirements of the an- 
tidumping law; (3) comparison of U.S. and home market sales across dif- 
ferent levels of trade; (4) decision to reclassify plaintiffs’ home market 
post-sale price adjustments, rebates and warranty expenses as indirect 
selling expenses; (5) failure to deduct direct selling expenses from its 
calculation of foreign market value; and (6) failure to amortize certain 
“non-operating and extraordinary expenses” in calculating the value 
added by further manufacturing. 

On April 3, 1991, Commerce published the preliminary results of its 
administrative review of tapered roller bearings (“TRBs”) covering the 
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period from March 27, 1987 through September 30, 1988. Tapered 
Roller Bearings and Parts Thereof, Finished and Unfinished From 
Japan; Preliminary Results of Antidumping Duty Administrative 
Review, 56 Fed. Reg. 13,618 (1991). On August 21, 1991, Commerce 
published the final results of its administrative review, which are the 
subject of this action. Final Results, 56 Fed. Reg. 41,508. 


DIscussION 


In reviewing a final determination of Commerce, this Court must up- 
hold that determination unless it is “unsupported by substantial evi- 
dence on the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence has been defined as being 
“more than a mere scintilla. It means such relevant evidence as a rea- 
sonable mind might accept as adequate to support a conclusion.” Uni- 
versal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). It is “not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on grounds of 
a differing interpretation of the record.” Timken Co. v. United States, 
12 CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F.2d 385 (Fed. 
Cir. 1990). 


1. Averaging of U.S. Prices: 


In its administrative review, Commerce compared individual US. 
sales prices of TRBs with an annualized, weighted-average foreign mar- 
ket value. Koyo claims that Commerce’s failure to average U.S. price in 
the same manner as it averaged foreign market value was an abuse of 
discretion and now asks the Court to remand this case to Commerce 
with instructions to average U.S. price and foreign market value on the 
same basis. 

According to 19 U.S.C. § 1677f-1 (1988 & Supp. 1993): 


For the purpose of determining United States price or foreign 
market value under sections 1677a and 1677b of this title, and for 
purposes of carrying out annual reviews under section 1675 of this 
title, the administering authority may — 

(1) use averaging or generally recognized sampling tech- 
niques whenever a significant volume of sales is involved or a 
significant number of adjustments to prices is required, and 

(2) decline to take into account adjustments which are insig- 
nificant in relation to the price or value of the merchandise. 


(b) Selection of samples and averages 

The authority to select appropriate samples and averages shall 
rest exclusively with the administering authority; but such samples 
and averages shall be representative of the transactions under 
investigation. 


Thus, the statute states that Commerce may use averaging tech- 
niques “whenever a significant volume of sales is involved or a signifi- 
cant number of adjustments to prices is required.” Jd. Furthermore, the 
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statute grants Commerce exclusive authority to do so as long as the av- 
eraging is representative. Id. 
In the case at hand, Commerce stated: 


First, we compared the monthly weighted-average price to the 
weighted-average price for the entire review period. We found that 
the period’s weighted-average price for more than ninety percent of 
the products sold came within ten percent of the monthly weighted- 
average price. Second, we tested whether home market prices of the 
subject merchandise consistently rose or fell during the period of 
review. We found that no significant correlation existed between 
price and time. That is, prices did not consistently rise or fall so as to 
make period weighted-average prices unrepresentative of home 
market prices. 

Therefore, the results of these tests demonstrate that Koyo’s 
pricing practices remained stable during the review period, thus in- 
suring that a weighted-average FMV for the 18—month period of re- 
view is as representative of home market prices as the traditional 
monthly weighted-average FMV. 


Final Results, 56 Fed. Reg. at 41,517. 

Thus, Commerce’s decision to average foreign market value was rea- 
sonable and representative. Koyo asserts that Commerce also should 
have averaged U.S. price. See Memorandum of Points and Authorities in 
Support of Plaintiffs’ Motion for Judgment on the Agency Record 
(“Plaintiffs’ Memorandum”) at 9. The statute, however, gives no indica- 
tion that Commerce must average both sides of the equation. In fact, 
Commerce stated in its Final Results that: 


An average USP has been, and continues to be, unacceptable, be- 
cause it would allow a foreign producer to mask dumping margins 
by offsetting dumped prices with prices above FMV * * *. Except in 
instances where the Department has conducted reviews of seasonal 
merchandise which has very significant price fluctuations due to 
perishability * * * the idea of averaging USP has been rejected * * *. 
Since the merchandise under review is not a perishable product and 
significant fluctuations in the price did not occur, there is no reason 
to believe that averaging of USP is needed. 


Final Results, 56 Fed. Reg. at 41,517-18. 

The same issue was presented in Koyo Seiko Co. v. United States, 
17CIT__, Slip Op. 93-87 (June 1, 1993), and Koyo Seiko Co. v. United 
States, 17 CIT , Slip Op. 93-176 (Sept. 9, 1993), where this Court 
upheld Commerce’s use of the annualized weighted-average technique 
only for foreign market value and not for U.S. price. The Court finds no 
difference between the two cases and thus concludes that Commerce 
was justified in not averaging U.S. prices. Therefore, the determination 
of Commerce as to this issue is hereby affirmed. 

2. Model Match Methodology: 

Koyo also claims that Commerce’s model match methodology re- 
sulted in comparisons of commercially dissimilar U.S. and home market 
products contrary to the requirements of the antidumping law. Koyo 
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states that in its final results Commerce erroneously revised its model 
match methodology and that it should have remained with the method- 
ology it used in the original investigation. 

In its original investigation of TRBs, Commerce used a “greatest sin- 
gle deviation” measurement for ranking home market similar merchan- 
dise. Thus, the U.S. product would be matched with the TRB model 
whose greatest single deviation among the five physical criteria (inner 
diameter, outer diameter, width, Y factor and load rating) was smaller 
that the greatest single deviation of any other foreign market model. 
Furthermore, the methodology implemented a ten percent cap where no 
two models would be matched where they differed by more than ten per- 
cent in any one of the five criteria. Final Determination of Sales at Less 
Than Fair Value; Tapered Roller Bearings and Parts Thereof, Finished 
and Unfinished, From Japan (“Final Determination”), 52 Fed. Reg. 
30,700, 30,703 (1987). 

In the final results of this review, Commerce revised its methodology 
to a “sum of the deviations” measurement for ranking home market 
similar merchandise without continuing to apply the ten percent cap. In 
this process Commerce determines the value of each of the five criteria 
and compares the values of each, thereby selecting the most similar 
home market TRB model. 

Koyo concedes that both methodologies are capable of generating 
comparisons of such or similar merchandise; however, it further states 
that there is a limit on the permissible deviation of the criteria used to 
match TRB models and, therefore, Commerce should use the ten per- 
cent cap. Reply of Koyo Seiko Co., Ltd. and Koyo Corporation of U.S.A. to 
Oppositions to Plaintiffs’ Motion for Judgment on the Agency Record 
(“Plaintiffs’ Reply”) at 14. 

Commerce claims that the ten percent cap is not necessary as it would 
eliminate from use as comparison models home market sales which 
overall are most similar to the United States TRBs. Defendant’s Memo- 
randum in Opposition to Plaintiffs’ Motion for Judgment Upon the 
Agency Record (“Defendant’s Memorandum”) at 21. 

This Court affirms Commerce’s switch in methodologies; neverthe- 
less, the Court feels that the new methodology must be used in conjunc- 
tion with the ten percent cap to limit the permissible deviation of the 
criteria used to make TRB models. Commerce used the cap in its original 
less than fair value determination and its use avoids comparisons be- 
tween products which differ so dramatically that they simply cannot be 
considered commercially similar. Final Determination, 52 Fed. Reg. at 
30,702-03. Therefore, this case is remanded to Commerce to apply the 
ten percent cap to the methodology used in the final results. 


3. Levels of Trade: 

Koyo also contests Commerce’s comparison of U.S. and home market 
sales across different levels of trade. Koyo argues that Commerce erred 
in comparing U.S. and home market TRB models sold at different levels 
of trade and that the case should be remanded with instructions to Com- 





12 CUSTOMS BULLETIN AND DECISIONS, VOL. 27, NO. 41, OCTOBER 13, 1993 


merce to modify its methodology to ensure that U.S. and home market 
sales are only compared at the same level of trade During the review, 
Commerce first searched for such or similar merchandise at the same 
level of trade, and then at different levels of trade. Final Results, 56 Fed. 
Reg. at 41,512. Koyo claims that Commerce’s comparison of U.S. and 
home market sales across different levels of trade is not supported by 
substantial evidence and is contrary to law. 

This Court on several occasions has affirmed Commerce’s selection of 
most similar merchandise sold in the home market when alternative 
levels were unavailable. See Koyo Seiko Co. v. United States, 17 CIT 
___, 810 F. Supp. 1287 (1993); Timken Co. v. United States, 10 CIT 86, 
630 F. Supp. 1327 (1986); NT'N Bearing Corp. of America v. United 
States, 14 CIT 623, 747 F. Supp. 726 (1990); Timken Co. v. United States, 
11 CIT 786, 673 F. Supp. 495 (1987); Koyo Seiko Co. v. United States, 
16CIT__, 796 F. Supp. 1526 (1992). 

This Court refused to recognize a “level of trade” argument similar 
to Koyo’s in NT'N Bearing Corp., 14 CIT at 634, 747 F. Supp. at 736, 
stating: 

With respect to plaintiffs’ contention that the ITA’s disregard of 
levels of trade differences is contrary to law, plaintiffs have not pro- 
vided, nor has the court uncovered any support for this argument. 
To the contrary, this court has noted previously that there is no 
statutory mandate requiring Commerce to remain within the same 
levels of trade while effecting its “such or similar merchandise” de- 
termination. [Citations omitted.] Plaintiffs, therefore, have no ba- 
sis for requesting that the Court require Commerce to limit its 
comparisons by the level of trade in which the sales occur. 


Thus, Commerce’s comparison of sales across different levels of trade 
was in accordance with law. 

Koyo also argues that Commerce’s methodology is contrary to Article 
2(6) of the Agreement on Implementation of Article VI of the General 
Agreement on Tariffs and Trade (“GATT”) (1979). 

Article 2(6) of the GATT, titled “Determination of Dumping,” speci- 
fies that: 


In order to effect a fair comparison between the export price and 
the domestic price in the exporting country (or the country of 
origin) or, if applicable, the price established pursuant to the provi- 
sions of Article VI:1(b) of the General Agreement, the two prices 
shall be compared at the same level of trade, normally at the ex- 
factory level, and in respect of sales made at as nearly as possible 
the same time. Due allowance shall be made in each case, on its 
merits, for the differences in conditions and terms of sale, for the 
differences in taxation, and for the other differences affecting price 
comparability. 

Id. (emphasis added). 
Koyo argues that compliance with the GATT mandates comparison of 


sales at the same level of trade. The GATT places no such limitation on 
Commerce’s selection of comparison merchandise. The statutory provi- 
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sion itself clearly makes exception and allows for the adjustment of 
prices when sales are made under different terms and conditions which 
shall have effect on the price comparability. Therefore, the discretion of 
the regulating authorities is clearly permitted and codified within this 
provision. See Koyo Seiko Co.,17CIT ___, 810 F. Supp. 1287. 

Koyo argues that Commerce’s methodology is contrary to this article. 
Even if it was, the Court of Appeals for the Federal Circuit recently 
stated in Suramerica de Aleaciones Laminadas, C.A. v. United States, 
966 F.2d 660 (Fed. Cir. 1992) that our domestic law, not the GATT, gov- 
erns. The court stated: 


[E]ven if we were convinced that Commerce’s interpretation con- 
flicts with the GATT, * * * the GATT is not controlling. While we 
acknowledge Congress’s interest in complying with U.S. responsi- 
bilities under the GATT, we are bound not by what we think Con- 
gress should or perhaps wanted to do, but by what Congress in fact 
did. The GATT does not trump domestic legislation; ifthe statutory 
provisions at issue here are inconsistent with the GATT, it is a mat- 
ter for Congress and not this court to decide and remedy. 


See Id. at 667; see also Algoma Steel Corp. v. United States, 865 F.2d 240, 
242 (Fed. Cir. 1989), cert. denied, 492 U.S. 919 (1989); Koyo Seiko Co., 
17CIT at __, 810 F. Supp. at 1291. 

Therefore, as long as the construction is reasonable and fair, Com- 
merce’s interpretation is permissible. See Suramerica, 966 F.2d at 665; 
see also Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 
467 U.S. 837, 866 (1984). 

Thus, Commerce’s comparison of merchandise across different levels 
of trade is affirmed as reasonable and in accordance with law. 


4. Indirect Selling Expenses: 

Koyo also contests Commerce’s treatment of Koyo’s post-sale price 
adjustments, rebates and warranties as indirect selling expenses rather 
than directly adjusting home market prices for these adjustments. 

Koyo claims that the Department erred in the final results by includ- 
ing its home market rebates, post-sale price adjustments and warran- 
ties in the pool of home market indirect selling expenses rather than 
adjusting home market price directly. Koyo feels that since price adjust- 
ments are revisions or corrections to price, not circumstance of sale 
adjustments (which are generally based on elements of cost —i.e., adver- 
tising, technical services and commissions), the adjustments should be 
directly applied to the home market sales price rather than treated as 
indirect selling expenses. Plaintiffs’ Memorandum at 30. 

The Court of Appeals for the Federal Circuit has stated on this issue 
that in order for a discount or rebate to qualify as a direct cost to be sub- 
tracted from FMV, the discount or rebate must have been actually paid 
on all of the sales under consideration and allocated on the basis of 
actual cost and sales figures. Smith-Corona Group v. United States, 
713 F.2d 1568, 1580 (Fed. Cir. 1983), cert. denied, 465 U.S. 1022 (1984). 
In Koyo Seiko Co.,16 CIT at __, 796 F. Supp. at 1530, this Court up- 
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held Commerce’s treatment of Koyo’s post-sale price adjustments as in- 
direct selling expenses because these post-sale price adjustments could 
not be directly correlated with sales of the subject merchandise using 
verified cost and sales information. This Court has ruled on this issue in 
the past and is of the same opinion in the case at hand. See Koyo Seiko 
Co.,17CITat__, Slip Op. 93-87 at 5; see also Koyo Seiko Co., 17 CIT at 
___, Slip Op. 93-176 at 7. 

Furthermore, subsequent to the filing of briefs in this case, at an oral 
argument held on April 22, 1993 in a similar case, counsel for Koyo 
stated that it had changed its position and conceded this issue. See Koyo 
Seiko Co.,17CIT at ___, Slip Op. 93-87 at 5; see also Koyo Seiko Co., 
17CITat__, Slip Op. 93-176 at 7. Therefore, Commerce’s decision to 
treat Koyo’s post-sale price adjustments, rebates and warranties as in- 
direct selling expenses is affirmed. 


5. Deduction of Direct Selling Expenses: 


Koyo further claims that Commerce’s failure to deduct direct selling 
expenses from its calculation of foreign market value was unsupported 
by substantial evidence on the record and contrary to law. Koyo states 
that in calculating foreign market value Commerce should have ad- 
justed constructed value by (a) deducting direct home market selling ex- 
penses, and then (b) deducting indirect home market selling expenses 
up to the amount of the exporter’s sales price (“ESP”) cap. Plaintiffs’ 
Memorandum at 39. 

Commerce now concedes that Koyo did in fact sufficiently quantify its 
claimed direct home market selling expenses so that they should have 
been treated as a direct adjustment to FMV. Nevertheless, Commerce 
concludes and Koyo agrees that there should be no remand to Commerce 
for correction of thiseffect of the correction would be “extremely mini- 
mal, and, as a consequence, the expenditure of administrative resources 
necessary to perform the remand to correct the error would not be justi- 
fied.” Defendant’s Memorandum at 47; Plaintiffs’ Reply at 30. The 
Court agrees with the parties on this issue and, therefore, this case will 
not be remanded for correction of this error. 


6. Failure to Amortize Non-Operating and Extraordinary Expenses: 


Finally, Koyo claims that Commerce erred by failing to amortize cer- 
tain “non-operating and extraordinary expenses” in calculating the 
value added by further manufacturing. Specifically, Koyo refers to the 
expenses for plant expansion, the introduction of new models, and 
training employees to operate new equipment. Plaintiffs’ Memoran- 
dum at 41. Rather than amortizing such expenses, Commerce included 
the entire amount in further manufacturing costs for the period covered 
by this review. See Administrative Record (Conf.) Doc. No. 46. Koyo 
claims that this was unreasonable because it does not reflect the true 
costs of further manufacturing in the United States and, furthermore, 
that this was inconsistent with Commerce’s established practice. Plain- 
tiffs’ Memorandum at 41. 
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Commerce, however, dismisses Koyo’s arguments on the grounds 
that Koyo did not bring this issue to Commerce’s attention in a timely 
manner. In the Final Results, Commerce stated: 


While the Department has amortized start-up costs in prior 
cases, Koyo did not submit information describing the start-up 
costs. The Department first learned of these costs during verifica- 
tion. Accordingly, without submitted information describing the 
nature and amount of these costs, the Department accounted for 
these costs in the same manner that Koyo accounted for these costs 
in its financial statements. 


Final Results, 56 Fed. Reg. at 41,516. 

Commerce has promulgated a regulation which sets time limits on the 
submission of factual information in administrative reviews. The regu- 
lation states in pertinent part: 


§ 353.31 Submission of factual information. 

(a) Time limits in general. (1) Except as provided in paragraphs 
(a)(2) and (b) of this section, submissions of factual information for 
the Secretary’s consideration shall be submitted not later than: 

(i) For the Secretary’s final determination, seven days before the 
scheduled date on which the verification is to commence; 

(ii) For the Secretary’s final results of an administrative review 
under § 353.22 (c) or (f), the earlier of the date of publication of no- 
tice of preliminary results of review or 180 days after the date of 
publication of notice of initiation of the review; * * * 

* * * * * * * 

(2) Any interested party * * * may submit factual information 
to rebut, clarify, or correct factual information submitted by an 
interested party * * * at any time prior to the deadline provided in 
this section for submission of such factual information or, if later, 
10 days after the date such factual information is served on the 
interested party * * *. 

(8) The Secretary will not consider in the final determination or 
the final results, or retain in the record of the proceeding, any fac- 
tual information submitted after the applicable time limit * * *. 


19 C.F.R. § 353.31(a) (1991). 

In this case, the notice of initiation of the review was published on 
March 8, 1989, and the notice of the preliminary results was published 
on April 3, 1991. Therefore, submissions of factual information had to 
be made no later than the earlier of April 3, 1991 or 180 days from March 
8, 1989, which is by September 4, 1989. Koyo, however, first sought to 
raise its amortization claim and submit information relating to it during 
verification in November of 1990. Therefore, Commerce did not con- 
sider this claim. Final Results, 56 Fed. Reg. at 41,516. 

Koyo, however, claims that it submitted its cost information in a 
timely manner. It was the explanation of how the costs were calculated 
that was not provided until verification. 

The information submitted by Koyo at verification, however, regard- 
ing extraordinary expenses was inconsistent with its financial state- 
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ments. See AR (Pub.) Docs. 135 and 139; see also, The Timken 
Company’s Response to Plaintiffs’ Motion for Judgment on the Agency 
Record (“Timken’s Response”) at 14. The total amount of extraordinary 
expenses in the financial statements was greater than the amount sub- 
mitted at verification. AR (Pub.) Doc. 135. Therefore, due to this incon- 
sistency Commerce was compelled to account for these costs “in the 
same manner that Koyo accounted for these costs in its financial state- 
ments.” Final Results, 56 Fed. Reg. at 41,516. Therefore, Commerce 
was justified in its actions and this issue is hereby affirmed. 
CoNCLUSION 

In accordance with the foregoing opinion, plaintiffs’ motion for judg- 
ment on the agency record is granted in part and this case is remanded to 
Commerce to apply the ten percent cap to the methodology used in the 
final results. Plaintiffs’ motion is denied in all other respects. Remand 
results are to be filed within forty-five days (45) of the date this opinion 
is entered. Comments to remand results are to be filed within fifteen 
(15) days thereafter, and responses to comments are to be filed within 
ten (10) days of the date comments are filed. 


OT 


(Slip Op. 93-186) 
CHRYSLER CorP., PLAINTIFF v. UNITED STATES, DEFENDANT 
Consolidated Court No. 88-03-00249 


[Judgment for plaintiff on the Complaint; judgment for defendant on the Counterclaim; 
reliquidation ordered. ] 


(Dated September 22, 1993) 


Barnes, Richardson & Colburn, (Robert E. Burke and Lawrence M. Friedman), for 
plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice, (Bruce N. Stratvert), Edward N. Maurer, of counsel, United 
States Customs Service, for defendant. 


MEMORANDUM OPINION 


GOLDBERG, Judge: Plaintiff challenges the appraisal of merchandise 
imported from France and described as 1.6 liter automobile gasoline en- 
gines. The Customs Service (“Customs”) appraised the merchandise at 
its invoice value with F130 added per unit. Plaintiff asserts proper valu- 
ation is at the merchandise’s invoice value alone. In a counterclaim, 
defendant claims that payments made by plaintiff for tooling modifica- 
tions were part of the price paid for the merchandise, and therefore part 
of its appraisal value. Plaintiff argues the payments were statutory as- 
sists. The court holds that the proper transaction value of the merchan- 
dise was its invoice value alone, and that tooling-related payments made 
by plaintiff were not statutory assists. The court issues judgment for 
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plaintiff on its complaint and judgment for defendant on its counter- 
claim, and orders reliquidation. 


BACKGROUND 


Plaintiff Chrysler Corporation is the importer of record of the subject 
merchandise, 1.6 liter gasoline engines, exported to the United States 
from France during June, 1983 through July, 1985. The products were 
exported pursuant to a succession of contracts between plaintiff and 
Automobiles Talbot, a French manufacturer of automobile engines. 
Specifically, plaintiff and Automobiles Talbot negotiated a series of 
agreements and amendments, (collectively “the Agreements”), by 
which plaintiff purchased the subject merchandise for use in its automo- 
biles. The Agreements were comprised of an Engine Purchase Agree- 
ment Between Chrysler Corporation and Automobiles Talbot Dated 
July 22, 1980 (“Original Agreement”).1 The Original Agreement was 
subsequently amended by the “Amendment Dated May 26, 1981 to the 
Engine Purchase Agreement Between Chrysler Corporation and Auto- 
mobiles Peugeot Dated July 21, 1980” (“Amendment”). The parties 
then drafted a revised agreement on May 26, 1981 similarly entitled 
“Engine Purchase Agreement Between Chrysler Corporation and Auto- 
mobiles Talbot dated July 21, 1980,” (“Revised Agreement”), which in- 
corporated alterations made in the Amendment into the Original 
Agreement. 

Article 3 of the Revised Agreement provided that: 

3.1 TALBOT undertakes to sell and deliver for each model year 
(hereinafter referred to as “M.Y.”) the maximum volume of En- 
gines set forth below for three model years. 

— from June 1982 through M.Y. 1983 : 120,000 
—M.Y. 1984 : 120,000 
—M.Y. 1985 : 120,000 

* * * * * * * 

3.2 CHRYSLER undertakes to purchase and take delivery of the fol- 
lowing minimum volumes in each model year: 

—M.Y. 1983 ; 70,000 
—M.Y. 1984 ‘ 70,000 
—M.Y. 1985 ‘ 70,000 

Article 6.1 of the “Price and Terms of Payment” portion of the Re- 
vised Agreement provides that “[e]ach Engine shall have a base price in 
French francs as defined in Annex 2, such price beingfora{ | bare En- 
gine * * *,”2 

Annex 2 of the Revised Agreement states: 

I. Base Price of Reference— General Principles 
For an anticipated three-year period (i.e. the life of the Agreement 
* * *) the base selling price of reference of the Engine * * * within 


1 After execution of the Original Agreement, Automobiles Talbot was absorbed by Peugeot S.A. Peugeot S.A. then 
replaced Automobiles Talbot as the principal party to the Agreements. 

2 At trial, Mr. Greene stated that the term “bare engine” was synonymous with the phrase * ‘base engine.” He defined 
a “bare” or “base” engine as an incomplete motor with a block, head, and cylinder, but missing several components. 
Trial Tr. at 28-29. 
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the minimum/maximum volumes mentioned in Article 3 of this 
Agreement, is of FF. 3,100, value as of January 1st, 1980, subject to 
adjustments for economics as per the formula set out here below, 
such adjustments, when applicable hereunder, will be referenced to 
as the “economic adjustments.” All sums referred to herein as being 
subject to such “economic adjustments” will be finally adjusted as 
of the relevant TALBOT invoice date. This price will apply to the 
first 210,000 Engines purchased and paid for by CHRYSLER from 
TALBOT, provided delivery of the first 70,000 Engines as per Arti- 
cle 3.1 of this Agreement is made no later than by August 31, 1983. 
The base price of each Engine delivered by TALBOT to CHRYSLER 
over and above the initial 210,000 Engines will be reduced to 
FF. 3020 Engine, value as of January 1, 1980, subject to “economic 
adjustments3.” 

II. Special Applications 

1) In case CHRYSLER failed to take delivery of the first 100,0004 
Engines on or before August 31, 1983 and TALBOT was capable 
and willing to deliver such Engines, CHRYSLER agrees to pay 
TALBOT an incremental sum of FF. 19,000,000 (i.e. FF. 271.42 x 
70,000 Engines) of said volume by November 1, 1983 * * *. 


* * * * * * * 


III. Shortfalls 

1) Limited Shortfalls 

TALBOT will allow CHRYSLER a maximum shortfall of up to 
10,000 Engines below the minimum volumes set forth in Article 3.2 


with respect to each model year. CHRYSLER will be able to carry 
forward such shortfalls from one model year to another within the 
limits of Article 3.1 If, at the end of the third model year (1985) 
there remains a balance of shortfall Engines, the Agreement will be 
automatically extended for a period of up to one model year (1986), 
during which CHRYSLER will take delivery from TALBOT of 
such balance of Engines on the basis of a delivery schedule to be de- 
termined by the parties, it being acknowledged that the total short- 
fall will not exceed 30,000 Engines. If, for any reason, other than 
TALBOT’S inability or unwillingness to deliver the Engines, the 
shortfall is not delivered to and paid for by CHRYSLER before 
the end of the 1986 model year, CHRYSLER undertakes to pay 
TALBOT within sixty (60) days a compensation amounting to 
FF. 130 per unit for each shortfall Engine not purchased and paid 
for during the 1986 model year extension. Such compensation value 
will be subject to “economics adjustments.” 
* * * * * * * 


2) Excess Shortfalls 

In case the Engine delivery shortfall in any given model year ex- 
ceeded for any reason the 10,000 Engine volume variance provided 
for above, CHRYSLER will pay TALBOT a compensation amount- 
ing to FF. 130 per unit for each excess shortfall Engine, such sum to 


3 Economic adjustments are “changes that happen in the marketplace relative to cost of labor, relative to the materi- 
als, that effect that price on an ongoing basis * * *.” Trial Tr. at 33. These adjustments are made on a quarterly basis. 

4 Uncontroverted evidence at trial showed that the number 100,000 was a typographical error. The figure should 
have read 70,000. See Trial Tr. at 70-71. 
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be payable to TALBOT within sixty (60) days following the end of 
any given model year. Such compensation value will be subject to 
“economics adjustments.” 


The uncontested evidence at trial showed that plaintiff purchased 
16,080 engines during model year 1983, or 53,920 below the contracted 
amount of 70,000. Trial Tr. at 60-61. Because the contract provided that 
10,000 could be carried over, plaintiff was responsible in 1983 for paying 
F130 for 43,920 engines, with economic adjustments, for a total of 
F8,002,242. Trial Tr. at 61-62. 

Unrebutted evidence also demonstrated that in model year 1984, 
plaintiff purchased 24,800 engines, which left a shortfall of 35,200 en- 
gines beyond the 10,000 which plaintiff could carry over. Trial Tr. at 
63-64. Consequently, plaintiff owed Peugeot F7,043,468 (F130 x 
35,200, with economic adjustments), which it paid. Trial Tr. at 63. In 
model year 1985, 16,602 engines were purchased, leaving a deficit of 
43,398 exclusive of 10,000 engines carried over by plaintiff. Trial Tr. at 
66. Plaintiff's financial responsibility in 1985, including economic ad- 
justments, totalled F9,235,314. 

Finally, in model year 1986, plaintiff was responsible for the 30,000 
engines carried over from 1983-1985. In that year, plaintiff purchased 
7,256 engines, which left a shortfall of 22,744 engines. Trial Tr. at 68. As 
a result, plaintiff paid Peugeot F4,936,691 for the remaining shortfall. 
In total, plaintiff paid F29,217,715 in shortfall fees. 

In addition, the evidence showed that plaintiff did not purchase 
70,000 engines by August 31, 1983 as provided by the Special Applica- 
tions section of the Revised Agreement. Trial Tr. at 71. Consequently, 
plaintiff paid Peugeot approximately F27,700,000, inclusive of eco- 
nomic adjustments, pursuant to a subsequent settlement reached be- 
tween plaintiff and Peugeot regarding the Special Applications 
provision of the Revised Agreement. Trial Tr. at 71-73. 

Plaintiff and defendant also stipulated to several facts during the 
trial. Specifically, they agreed that plaintiff made two payments totall- 
ing $159,897.00 to Peugeot on December 1, 1983 for tooling-related 
modifications. The tooling expenses arose out of two 1983 purchase or- 
ders sent to plaintiff. On the purchase orders, the costs were described 
as “one-time running investment charges” for revising specified engine 
parts or functions. See Tool Purchase Orders, Plaintiff's Exhibit Y. 

Upon entry to the United States, Customs appraised the engines at 
their invoice value, plus F130 per unit. Plaintiff filed timely protests, 
which were denied in October and November, 1987. Plaintiffthen filed a 
complaint with this court on March 31, 1989, asserting that the proper 
appraisal value of the merchandise was invoice unit value plus the value 
of any assists, but without the additional amount of F130 per engine. 
Plaintiff therefore sought reliquidation and refund. 

Defendant filed an answer on July 3, 1989, and an amended answer 
with counterclaim on December 27, 1990. In its counterclaim, defen- 
dant asserted that Customs under-calculated the appraisal value of the 
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merchandise. In fact, the proper appraisal value was the invoice price of 
the engines including pro-rated percentages of the shortfall and Special 
Application fees. Defendant also claimed that the appraisal value should 
include all tooling and manufacturing-related charges paid by plaintiff, 
and for which duty had not been paid. 

Trial was held in this action on May 5, 1993 in Chicago, Illinois. At 
trial, plaintiff called three witnesses, Lawrence T. Greene, Michael P. 
Ciccone, and Pierre H. Gagnier. At the time of trial, Mr. Greene was Ex- 
ecutive Vice President for procurement and government affairs at Dia- 
mond Star Motors Corporation. Between 1978 and 1983, he was 
employed by plaintiff as a general purchasing agent, manager of quality 
and reliability, and administration manager, with responsibility for 
contract administration. In addition, he was the principal negotiator for 
plaintiff during purchase of the engines. Mr. Ciccone, who is presently 
plaintiff's executive engineer in its large car platform program, was a 
purchasing manager and purchasing agent for plaintiff between 1980 
and 1986. Finally, during the early 1980’s, Mr. Gagnier acted as the fi- 
nance liaison executive for plaintiff. 

Defendant did not call any witnesses on its behalf at trial. Both parties 
submitted post-trial briefs concerning whether tooling and manufac- 
turing costs paid by plaintiff were statutory assists, and how these ex- 
penses should be allocated for duty purposes. 


DISCUSSION 


Pursuant to 28 U.S.C. § 2639(a)(1) (1988), Customs’ appraisal value 
is presumed to be correct and the burden of proof is upon the party chal- 
lenging the decision. “If the intent of Congress is clear [from the lan- 
guage of the statute], that is the end of the matter; for the court, as well 
as the agency, must give effect to the unambiguously expressed intent of 
Congress.” Chevron U.S.A. Inc. v. Natural Resources Defense Council 
Inc., 467 U.S. 837, 842-843 (1984). However, “if the statute is silent or 
ambiguous with respect to the specific issue, the question for the court is 
whether the agency’s answer is based on a permissible construction of 
the statute.” Id. at 843. 

In this case, two issues are presented for determination. The court 
must first decide whether appraisal value of the merchandise properly 
includes shortfall and Special Application charges. The court must also 
determine whether tooling and manufacturing costs paid by plaintiff 
were statutory assists, and the proper method of allocation of these 
expenses. 


A. Appraisal Value of the Merchandise: 


Defendant argues that the transaction value of the engines should in- 
clude pro-rated percentages of the shortfall and Special Application fees 
paid by plaintiff. Defendant grounds its contentions on the language in 
Annex 2 of the Revised Agreement that “the base selling price of refer- 
ence of the Engine * * * within the minimum/maximum volumes men- 
tioned in Article 3 of this Agreement, is of FF. 3,100, value as of January 
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1st, 1980.” Defendant asserts that “[i]f the minimum volumes were not 
purchased, then in effect the selling price for those that were purchased 
increased [because shortfall and Special Applications fees were added]. 
That incremental price, therefore, represents a part of the total pay- 
ment made by Chrysler for the engines. Thus, it is dutiable as part of the 
price paid or payable.” Defendant’s Pretrial Memorandum at 8. 

Plaintiff asserts the shortfall and Special Applications fees were not 
related to the price of the imported merchandise. They were instead a 
form of liquidated damages assessed for its failure to fulfill its obliga- 
tions under the Agreements. 

Title 19 United States Code, Section 1401a (1988) provides that 
imported merchandise shall be appraised on the basis of the transac- 
tional value of the product. The transactional value is defined as under 
19 U.S.C. 1401a(b)(1) (1988) as: 

the price actually paid or payable for the merchandise when sold for 
exportation to the United States, plus amounts equal to— 

(A) the packing costs incurred * * *; 

(B) any selling commission incurred * * *; 

(C) the value, apportioned as appropriate, of any assist; * * *. 

Title 19 United States Code, Section 1401a(b)(4) (1988) further states 
that: 


(A) The term “price actually Ds or payable” means the total 


payment (whether direct or indirect, and exclusive of any costs 
charges, or expenses incurred for transportation, insurance, and 
related services incident to the international shipment of the mer- 
chandise from the country of exportation to the place of importa- 
tion in the United States) made, or to be made, for imported 
merchandise by the buyer to, or for the benefit of, the seller. 


In addition, Customs’ implementing regulations regarding transac- 
tion value provide that: 


(a) Price actually paid or payable — 
(1) General. In determining transaction value, the price actually 
paid or payable will be considered without regard to its method of 
derivation. It may be he result of discounts, increases, or negotia- 
tions, or, may be arrived at by the application of a formula * * *. 


19 C.F.R. § 152.103 (1993). 
In Generra Sportswear Co. v. United States, 8 Fed. Cir. (T) 132, 135, 
905 F.2d 377 (1990), the court held that: 


[als long as the * * * payment was made to the seller in exchange for 
merchandise sold for export to the United States, the payment 
properly may be included in transaction value, even if the payment 
represents something other than the per se value of the goods. The 
focus of transaction value is the actual transaction between the 
buyer and the seller * * *. 


(Emphasis added.) 
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The court finds that in this case, no evidence was presented to show 
that the shortfall and Special Application costs were part of the “price 
actually paid or payable for the merchandise.” 

Most importantly, in connection with the shortfall provision, the con- 
tract on its face provides that F130 were due from plaintiff to Peugeot 
for each engine not purchased by 1986. By the terms of the Agreements, 
then, shortfall fees were in the nature of a contractual “penalty,” since 
they accrued each time plaintiff failed to buy an engine. An expense aris- 
ing from the failure to purchase certain merchandise is not a component 
of the price paid for the acquisition of other products. 

Similarly, the Special Applications provisions required plaintiff to 
pay a set fee should it decline to purchase 70,000 engines by August 31, 
1983. This amount was calculated by multiplying F271.42 times the 
numbers of engines plaintiff contracted to buy. Here again, plaintiff's 
financial responsibility was triggered by its failure to purchase engines. 
The absurdity of assuming the Special Applications fee was part of the 
price paid for the subject merchandise is best illustrated by pointing out 
that plaintiff was responsible for this same fee regardless if it purchased 
one, ten, or no engines. Taking defendant’s position to its logical end, if 
no engines were purchased, the Special Applications fee would be non- 
dutiable because it was not part of the price paid or payable for imported 
merchandise. Purchase of a single engine by plaintiff, however, some- 
how transforms the identical Special Applications fee into a dutiable as- 
pect of the price paid for that engine. Moreover, the price paid or that 
single imported engine would include the entire Special Applications fee 
of F27,700,000. The court cannot countenance such an absurd and un- 
fair result. 

Unrebutted testimony at trial also validates this reading of the agree- 
ment. Uncontradicted evidence showed that the purpose of the shortfall 
and Special Applications fees were for Peugeot to recover certain fixed 
costs, including tooling and launch expenses in the event plaintiff re- 
fused to purchase the contracted for number of engines. Trial Tr. at 
45-47. In connection with shortfall fees, the evidence demonstrated 
that plaintiff made payments for model years 1983-1986 based upon the 
number of engines not purchased. Specifically, Mr. Greene stated that 
for every engine less than 70,000 which plaintiff failed to buy, plaintiff 
paid Peugeot a fee of F130. Mr. Greene also testified that the shortfall 
provision “had no effect on the price of the base price of the engine[s] 
[purchased] —none at all.” Trial Tr. at 40. 

In addition, the evidence showed that Special Applications fees were 
unrelated to the cost of the engines purchased. Mr. Greene testified that 
plaintiff would have remained liable for these fees if it purchased no en- 
gines, or a single one. Trial Tr. at 49. Mr. Ciccone also testified that the 
fees paid in settlement of the Special Application charge had “[n]o effect 
whatsoever on the price of the engine * * *. No additional engines were 
imported[ ]” asa result of the payment. Trial Tr. at 75. 
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The uncontroverted evidence also showed that plaintiff's internal ac- 
counting methodology treated shortfall and Special Application costs as 
unrelated to the initial price of the engines. Mr. Gagnier testified that 
costs for purchase of the engines would be treated as “simply production 
material that was shipped into the [plant] and the entries appropriate to 
that flow of commerce would be to charge [the] inventory [account] and 
to set up a liability for the normal payment and the commercial terms of 
the payable generated by receipt of the engines.” Trial Tr. at 104 (em- 
phasis added). 

Mr. Gagnier noted that payment for the engines was controlled by 
“the purchase order issued by procurement and supply, and the invoices 
that are rendered by the supplier. [For example,] if the purchase order 
says the engine is $800.00 and the supplier’s invoice is $800.00, then 
that’s what gets paid and that’s what [is] enter[ed] into the inventory 
account at the plant location.” Trial Tr. at 108 (emphasis added). 

Mr. Gagnier stated, in contrast, shortfall payments were accounted 
for separately, and not charged to inventory accounts. He testified that 
plaintiff maintained a corporate ledger account from 1983-1986, from 
which shortfall payments were made to Peugeot during those years. The 
payments were initially charged to a “P&O account called ‘Material Ob- 
solescence Vendor Claims’ and [were] credited to [the] liability account 
called ‘Accounts Payable — Vendor Claims’ and the latter account is the 
one whose entries are disclosed in the [corporate ledger account].” Trial 
Tr. at 96. Mr. Gagnier testified that the liability account had “nothing to 
do with inventories.” Trial Tr. at 97. In addition, the Material Obsoles- 
cence Vendor Claims account “is an account that is charged to cost of 
production and cost of sales which does not enter into the valuation of 
the incurred cost of inventory.” Trial Tr. at 97. 

Mr. Gagnier also indicated that plaintiff maintained a performance 
reporting system. The system measured the performance of the sepa- 
rate divisions within plaintiff by comparing actual performance against 
the division’s profit budget commitment. Mr. Gagnier stated that while 
the cost of the engine’s purchase was reflected in the performance re- 
port of the relevant assembly plant, the shortfall payments were not in- 
cluded in this report. 

The court finds, therefore, that the plain face of the Agreements and 
unrebutted testimony regarding the terms of the Agreements demon- 
strated that shortfall and Special Applications fees were not a compo- 
nent of the subject merchandise’s price, but rather an independent and 
unrelated cost assessed because plaintiff failed to purchase other en- 
gines. In addition, uncontroverted trial testimony showed that in all of 
its internal accounting, plaintiff treated shortfall and Special Applica- 
tion fees separately from the cost for the subject merchandise. Conse- 
quently, the court determines that these costs are not part of the price 
paid or payable for the imported merchandise, and are properly ex- 
cluded from the determination of the appraisal value of the subject 
engines. 
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B. Dutiable Assists Paid by Plaintiff: 


The remaining issue the court must address is the proper characteri- 
zation of tooling-related expenses paid on December 1, 1983 by plaintiff 
to Peugeot in response to two purchase orders. As noted previously, 19 
U.S.C. 1401a(b)(1) (1988) defines transactional value as: 


the price actually paid or payable for the merchandise when sold for 
exportation to the United States, plus amounts equal to — 


* * * * * * * 
(C) the value, apportioned as appropriate, of any assist; * * *. 


(Emphasis added.) 
An assist is defined under 19 U.S.C. 1401a(h) (1988) as: 


(1)(A) The term “assist” means any of the following if supplied 
directly or indirectly, and free of charge or at reduced cost, by 
the buyer of imported merchandise for use in connection with 
the production or the sale for export to the United States of the 
merchandise: 

(i) Materials, components, parts, and similar items incorporated 
in the imported merchandise. 

(ii) Tools, dies, molds, and similar items used in the production of 
the imported merchandise. 

(iii) Merchandise consumed in the production of the imported 
merchandise. 

(iv) Engineering, development, artwork, design work, and plans 
and sketches that are undertaken elsewhere than in the United 
States and are necessary for the production of the imported 
merchandise. 


(Emphasis added.) 

Plaintiff asserts that the payments to Peugeot were “indirect” statu- 
tory tooling assists under 19 U.S.C. 1401a(h) because there is no differ- 
ence between plaintiff's “purchasing the tooling [for Peugeot, and its] 
paying for Peugeot’s acquisition of the tooling.” Plaintiffs Post-Trial 
Brief at 5. Plaintiff further claims that the value of the “assists” should 
be apportioned over the tctal number of engines contemplated to be im- 
ported after the date the “assist” was provided. In total, the number of 
engines remaining to be imported as of December 1, 1983 was 181,423. 

To the contrary, defendant contends that the expenses were not as- 
sists because they were in the form of monetary payment. In fact, the 
payments were part of the price actually paid or payable for the im- 
ported merchandise. Further, Customs argues that regardless if the 
payments were assists or part of the price paid for the merchandise, the 
payments should be allocated over only the actual number of engines 
imported. 

The court notes that the purchase orders received by plaintiff specifi- 
cally provided that the payments were “one-time running investment 
charges” for revising specified engine parts or functions. Tool Purchase 
Orders, Plaintiff's Exhibit Y. Consequently, plaintiff is correct in assert- 
ing the payments were made to cover tooling costs incurred by Peugeot. 
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However, plaintiff's argument is unpersuasive that payments for 
tooling expenses can comprise indirect tooling assists under 19 U.S.C. 
1401a(h). The statute’s express language provides that “tools, dies, 
molds, and similar item materials” must be supplied “free of charge or 
at reduced cost.” 19 U.S.C. 1401a(h) (1988). It does not state that trans- 
fers of funds earmarked for tooling expenses, rather than the materials 
themselves, qualify as assists. Further, understanding the statute to 
equate payment of money with actual transfer of tooling materials 
strains the bounds of logic and prudent statutory interpretation. Such 
an interpretation first assumes— without support —that Congress in- 
tended an expansive interpretation of these narrow provisions. The in- 
terpretation also permits careful importers to avoid paying appropriate 
duties. Importers could artificially reduce a product’s transaction value 
simply by drafting sales contracts so that all aspects of the price paid or 
payable for the merchandise that may somehow be used by the seller for 
production are excluded from the merchandise purchase price, on the 
theory they were indirect tooling assists. 

The court also notes that Customs’ longstanding and consistent prac- 
tice has been to refuse to treat payments for tooling expenses as assists. 
Customs has found that, as here, the statutory requirements for an as- 
sist were not met because the seller was not supplied with actual tooling. 
Customs holds that these additional amounts constitute part of the 
price actually paid or payable for the merchandise. See 17 Customs Bul- 
letin 726 (1981). See also Headquarters Rul. Ltr. 543595 (Apr. 17, 1986), 
Headquarters Rul. Ltr. 542812 (July 19, 1982), Headquarters Rul. Ltr. 
543882 (Mar. 13, 1987). 

Accordingly, the court finds that because plaintiff supplied Peugeot 
with funds, and neither provided actual tooling nor arranged for an- 
other party to supply Peugeot with materials, the payments made by 
payments were not statutory assists. Instead, they were part of the price 
actually paid or payable for the subject merchandise. 

The last issue the court must address is the proper apportionment of 
the payments. The court notes first that the fact that these costs do not 
qualify as statutory assists does not prevent some form of allocation. 
The court’s responsibility is to determine the price actually paid or pay- 
able for the subject merchandise. As provided in 19 U.S.C. § 1401a(b)(4) 
(1988), this price is the “total payment (whether direct or indirect * * *) 
made, or to be made, for imported merchandise by the buyer” to the 
seller. (Emphasis added.) In addition, 19 C.F.R. § 152.103 (1993) speci- 
fies that the price “may be the result of discounts, increases, or negotia- 
tions * * *.” (Emphasis added.) 

Therefore, the court must determine which portion of the tooling ex- 
penses were directly or indirectly part of the price paid for the subject 
merchandise. While no recent authority discusses whether tooling costs 
should be apportioned over the total number of products contemplated 
to be imported, or over the actual number of items manufactured, case 
law does provide some direction in this matter. 
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In United States v. Border Brokerage Co., Inc., 66 Cust. Ct. 639 (1971), 
the court examined the proper allocation of costs under the former 
statutory “cost of production” appraisal method contained in section 
402a(f) of the Tariff Act of 1930, as amended by the Customs Simplifica- 
tion Act of 1956 (19 U.S.C. § 1402(f)). In that case, Customs appraised 
the subject merchandise, a single imported model of telephone equip- 
ment, as including the value of the manufacturer’s design and develop- 
ment costs. Although the expenses were incurred in the production of 
two models, Customs found that the entire amount was part of the duti- 
able value of the single imported model. The court, however, found that 
two models were contemplated to be produced, and “development costs 
can be properly allocated if there is evidence showing the precise num- 
ber of articles contemplated at the time of exportation.” Jd. at 643.5 The 
court further noted that: 


when — as here — the number of units contemplated and intended to 
be produced is known prior to the manufacture of any units, prora- 
tion of the design and a Pea costs among the known number 
is, in our view, not only required by Oxford but necessitated by 
logic. For when design and development costs are incurred in pro- 
ducing a particular article of commerce, it makes far more sense to 
charge the design and development costs against the total number 
of units known or reasonably anticipated to be produced rather 
than to load the first unit with all the costs. Otherwise, the first unit 
would have a cost and price which would be both unrealistic and 


contrary to the acts of business life. 


Id. at 643. 

Similarly, in this case, the purchase orders dated December 1, 1983 
specifically noted the tooling charges were for alterations on the subject 
1.6 liter engines. The Agreements, as well as extensive and unrebutted 
testimony, showed that the parties contracted to produce at least 70,000 
1.6 liter engines per model year from 1983-1985. As of December 1, 
1983, 28,577 engines had been imported, and 181,423 were yet to be pur- 
chased. Therefore, uncontradicted evidence demonstrated that the tool- 
ing revisions were intended to affect, at a minimum, 181,423 engines. 
Consequently, these tooling expenses are properly allocated over this 
number of engines. 

It would not only be “unrealistic and contrary to the facts of business 
life” to apportion the expenses any other way, but would also be simply 
improper for the court to do so. The court cannot “downsize” the con- 
tractual right of tooling modifications to at least 181,423 engines for 
which plaintiff paid $159,897.00 into the more limited right that altera- 


5 The Border Brokerage court relied upon Oxford University Press, Inc. v. United States, 36 CCPA 102 (1949) for 
much of its analysis. While Oxford is not as directly on point as Border brokerage, it too provides guidance. In Oxford, 
the court found that the evidence did not support allocation of the cost of producing books over 65,000 books, the total 
number of books anticipated to be printed. Rather, it held that the cost should be apportioned over the number of books 
actually produced simply because there was nothing in the record from which it could even be implied that 65,000 copies 
were to be printed. As discussed infra in this opinion, substantial evidence here demonstrates that the number of en- 
- _——— to be imported were contractually determined and not subject merely to the effects of supply and 

lemand. 
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tions were intended to cover only the limited number of engines actually 
imported. The fact that plaintiff did not eventually receive the full 
“benefit of its bargain” — alterations to 181,423 engines — does give the 
court license to lessen the contractual benefits for which plaintiff ex- 
pended $159,897.00. 

Therefore, the court finds that since the evidence shows tooling ex- 
penses were incurred in anticipation of production of 181,423 engines, 
the costs for tooling modifications must be apportioned over 181,423 en- 
gines, and not the actual number of engines imported. Once allocated in 
this manner, these expenses are properly considered part of the price 
paid or payable for the subject merchandise. 


CONCLUSION 


After examination of the testimony and exhibits introduced at trial, 
statutory and case law, and all briefs submitted by the parties, the court 
finds that plaintiff overcame the presumption of correctness which at- 
taches to Customs’ determination that the subject merchandise’s ap- 
praisal value should include shortfall and Special Applications fees. The 
court also finds that while plaintiff failed to demonstrate that tooling 
and manufacturing costs incurred were statutory assists, these ex- 
penses are properly allocated over the number of engines intended to be 
produced. Customs is directed to reliquidate the subject merchandise 
accordingly. In addition, interest pursuant to 28 U.S.C. § 2644 (1988) is 


awarded to plaintiff from the date of filing of the summons until the date 
of refund. 


(Slip Op. 93-187) 


SURAMERICA DE ALEACIONES LAMINADAS, C.A., CONDUCTORES DE ALUMINIO 
DEL CaronI, C.A., INDUSTRIA DE CONDUCTORES ELEcTRICOS, C.A., AND 
CORPORACION VENEZOLANA DE GUAYANA, PLAINTIFFS v. UNITED STATES, 
U.S. INTERNATIONAL TRADE COMMISSION, AND U.S. DEPARTMENT OF 
COMMERCE, DEFENDANTS, AND SOUTHWIRE CO., DEFENDANT-INTERVENOR 


Court No. 88-09-00726 
(Dated September 22, 1993) 


AMENDED JUDGMENT 


MuscravE, Judge: Upon the motion of the parties, the Judgment ac- 
companying Slip. Op. 93-144 is hereby amended as follows: 

This case having been duly submitted for decision and the Court, after 
due deliberation, having rendered a decision herein; now, in conformity 
with said decision, it is hereby 

ORDERED, ADJUDGED, and DECREED that the remand determination filed 
by the International Trade Commission on June 2, 1993, be, and the 
same is hereby affirmed. 
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(Slip Op. 93-188) 


SANDOZ CHEMICALS CoRP., PLAINTIFF v. UNITED STATES, DEFENDANT, AND 
AtuL Propucts Ltp., BrippLE Sawyer Corp., C.H. Patrick & Co., 
Inc., INTERNATIONAL TECHNICAL SERVICES, LTD., ET AL., DEFENDANT- 
INTERVENORS 


Consolidated Court No. 93-03-00178 
[Plaintiff's motion for preliminary injunction denied. 
(Dated September 23, 1993) 


Galvin & Mlawski (John J. Galvin and Jack D. Mlawski) for plaintiff. 

Lyn M. Schlitt, General Counsel, James A. Toupin, Assistant General Counsel, 
Katherine Jones, Attorney Advisor, United States International Trade Commission; 
Frank W. Hunger, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Michael S. Kane), 
Robert E. Nielsen, Senior Attorney, United States Department of Commerce, of counsel, 
for defendant. 

Siegel, Mandell & Davidson (Brian S. Goldstein and Paul A. Horowitz) for defendant- 
intervenors Atul Products Ltd. and Biddle Sawyer Corporation. 

McNair & Sanford (Randi S. Field), Miller, Canfield, Paddock & Stone (William E. 
Perry) for defendant-intervenors C.H. Patrick & Co., Inc., International Technical Serv- 
ices, Ltd., et al. 


OPINION 


RestTani, Judge: This case comes before the court upon a motion 
for preliminary injunction. Plaintiff Sandoz Chemicals Corporation 
(“Sandoz”) seeks to enjoin the liquidation of entries of sulfur dyes from 
the United Kingdom, India and China pending resolution of its judicial 
challenge to the negative final injury determinations of the United 
States International Trade Commission (“ITC”). 


BACKGROUND 


On April 10, 1992, plaintiff filed a petition alleging dumping of sulfur 
dyes from the United Kingdom, India, and China. The United States De- 
partment of Commerce, International Trade Administration (“Com- 
merce”) found that sulfur dyes from the United Kingdom were being 
dumped in the United States at the rate of 19.97%. Sulfur Dyes, Includ- 
ing Sulfur Vat Dyes, from the United Kingdom, 58 Fed. Reg. 3253, 3259 
(Dep’t Comm. 1993) (final determ. of sales at less than fair value 
(“LTFV”)). Dumping margins for Chinese manufacturers were found 
to be much higher—from 34.96% for one individual manufacturer to 
213.16% for “all others.” Sulfur Dyes, Including Sulfur Vat Dyes, from 
the People’s Republic of China, 58 Fed. Reg. 7537, 7545 (Dep’t Comm. 
1993) (final determ. of LTF'V sales). According to Commerce, critical cir- 
cumstances existed for all but one of the Chinese manufacturers. Id. 
Rates for Indian manufacturers ranged from 2.75% to 17.55% and 
no critical circumstances were found to exist. Sulfur Dyes, Including 
Sulfur Vat Dyes, from India, 58 Fed. Reg. 11,835, 11,842 (Dep’t Comm. 
1993) (final determ. of LTFV sales). 
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ITC issued an affirmative preliminary determination of material in- 
jury in May 1992. Sulfur Dyes from China, India, and the United King- 
dom, USITC Pub. 2514, Inv. Nos. 731-TA-548, 550, 551 (May 1992) 
(prelim. determ.). The period of investigation was 1989 through 1991. 
ITC noted overall increases over the period of investigation in produc- 
tion, capacity utilization, shipments and net sales, which would seem to 
indicate a lack of injury. General financial indicators, however, showed 
a decrease in profitability, operating income, net income and cash flow. 
Id. at 17-18. Based on these figures, ITC determined that a reasonable 
indication of material injury or threat of material injury was present. 
Id. at 1. It expressed a wish to examine more closely the product mix of 
sulfur dyes and the importance of price in purchasers’ decisionmaking. 
Id. at 19. 

After further investigation, ITC finally concluded that there was 
no material injury or threat of material injury by reason of LTFV im- 
ports, despite its affirmative preliminary determination. Sulfur Dyes 
from China and the United Kingdom, USITC Pub. 2602, Inv. Nos. 
731-TA-548, 551, at 1 (Feb. 1993) (final determ.); Sulfur Dyes from 
India, USITC Pub. 2619, Inv. No. 731-TA-550, at 1 (Apr. 1993) (final 
determ.). ITC based its finding of no material injury on the lack of price 
suppression or depression, the importance of non-price factors such as 
environmentally safer products manufactured by importers and plain- 
tiff, and the low level of imports as a percentage of domestic consump- 
tion. Sulfur Dyes from China and the United Kingdom, USITC Pub. 
2602, at 18, 25, 28. ITC found no causal nexus between LTF'V imports 
and any downturn in the industry. Id. at 30; Sulfur Dyes from India, 
USITC Pub. 2619, at 17. In ITC’s view, plaintiff itself contributed to its 
drop in operating income by introducing a lower-priced product line 
that competed with its own more expensive goods. Sulfur Dyes from 
India, USITC Pub. 2619, at 12. ITC also found no threat of material in- 
jury to the domestic industry because the only two United States im- 
porters, C.H. Patrick and Southern Dye, were operating their finishing 
plants at full capacity and had no plans to expand.! Id. at 20; Sulfur Dyes 
from China and the United Kingdom, USITC Pub. 2602, at 32. 


DISCUSSION 


Although this court has the power to enjoin liquidation of customs en- 
tries, this power is meant to be used only if the strict standards for in- 
junctive relief are met. 19 U.S.C. § 1516a(c)(2) (1988); S. Rep. No. 249, 
96th Cong., 1st Sess. 253 (1979), reprinted in 1979 U.S.C.C.A.N. 381, 
639. This court will not grant a motion for preliminary injunction unless 
plaintiff shows “(1) that it will be immediately and irreparably injured; 
(2) that there is a likelihood of success on the merits; (3) that the public 
interest would be better served by the relief requested; and (4) that the 
balance of hardship on all the parties favors the petitioner.” Zenith 


1 Nearly all the imported sulfur dyes covered by the investigation were unfinished insoiuble dyes, which required 
finishing by the importers. Sulfur Dyes from China and the United Kingdom, USITC Pub. 2602, at 6. 
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Radio Corp. v. United States, 1 Fed. Cir. (T) 74, 76, 710 F.2d 806, 809 
(Fed. Cir. 1983). Plaintiff must satisfy each of the four factors, but if it 
makes a strong showing of irreparable injury burden in proving likeli- 
hood of success on the merits, and vice versa. American Air Parcel For- 
warding Co. v. United States, 1 CIT 293, 300, 515 F. Supp. 47, 53 (1981). 


A. Irreparable Injury: 

Liquidation alone may be considered irreparable injury in the context 
of judicial challenge to an administrative review of an antidumping or- 
der pursuant to § 751 of the Trade Agreements Act of 1979, codified at 
19 U.S.C. § 1675 (1988). Zenith, 710 F.2d at 810.2 An administrative re- 
view governs liquidation of entries made during a discrete time period 
and does not necessarily control liquidation of all future entries. Timken 
Co. v. United States, 11 CIT 504, 506, 666 F. Supp. 1558, 1559 (1987). 
Because the statute makes no provision for reliquidation after a success- 
ful judicial challenge, judicial review loses the greatest part of its effect 
once liquidation of the entries at issue occurs.3 Zenith, 710 F.2d at 810. 
If liquidation is enjoined pending judicial resolution of a dispute, the 
statute provides for liquidation in accordance with the final court deci- 
sion in the action. 19 U.S.C. § 1516a(e) (1988). 

Unlike an annual review, a negative injury determination affects 
liquidation of all future entries, not just those made within a specific 
time period. American Spring Wire Corp. v. United States, 7 CIT 2, 5, 
578 F. Supp. 1405, 1407 (1984). In such a situation, liquidation does not 
substantially curtail available judicial remedies. In the court’s words, 

[t]he unique aspect of section 751 administrative reviews —their 
capacity for eluding judicial scrutiny because of their periodic na- 
ture —is simply not present here * * *. [N]egative injury determina- 
tions * * * will, as a practical matter, extend in futuro, unless upset 
by an intervening judicial decision. And should this court ulti- 
mately reverse the Commission’s negative injury determinations 
antidumping and countervailing duties can still be assessed at that 
time on all unliquidated as well as future entries pursuant to an af- 
firmative injury determination. 
Id. Therefore, in cases involving negative injury determinations, a party 
seeking a preliminary injunction must submit actual evidence of irrepa- 
rable harm rather than relying on the mere fact of liquidation. See 
Timken, 11 CIT at 506, 666 F. Supp. at 1559-60 (in challenges to nega- 
tive determinations by Commerce or ITC, liquidation alone is not suffi- 
cient to constitute irreparable harm); Bomont Indus. v. United States, 
10 CIT 431, 435, 638 F. Supp. 1334, 1338 (1986) (“the Zenith decision 
did not create an irrebutable [sic] presumption of irreparable harm”). 

Irreparable harm is harm that is serious and irremediable. A mere 

possibility of future harm, no matter how great, will not support a re- 


2 A party may not rely solely on the Zenith test of irreparable harm in requesting a preliminary injunction. The party 
must also carry its burden of persuasion as to the remaining three factors. See FMC Corp. v. United States, No. 92-1366, 
at 13 (Fed. Cir. Aug. 19, 1993). 


3 There isa possibility of affecting future deposit rates even if all entries are liquidated. See 19 U.S.C. § 1673e(a)(3) 
(1988). 
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quest for a preliminary injunction; the threat must be present and exist- 
ing. Zenith, 710 F.2d at 809 (citing S.J. Stile Assocs. v. Snyder, 68 CCPA 
27, 30, C.A.D. 1261, 646 F.2d 522, 525 (1981)). Plaintiff cites three 
examples of what it considers to be irreparable harm: 1) “unfettered 
imports of product dumped at triple-digit margins,” 2) forced price 
reductions to compete with imports, and 3) possibility of increased 
imports due to “an unlimited supply” from a United Kingdom ex- 
porter. Plaintiff's Memorandum in Support of its Motion for the Issu- 
ance of a Preliminary Injunction to Stay Liquidation, at 7 (“Plaintiff's 
Memorandum”). 

This court is unwilling to conclude that triple-digit dumping margins 
are, as plaintiff urges, per se irreparable injury, where ITC has found no 
material injury at all. See Ipsco, Inc. v. United States, 12 CIT 676, 684, 
692 F. Supp. 1368, 1375 (1988) (“where no material injury to the domes- 
tic industry was found, the relationship between liquidation and injury 
to the moving domestic party may be even less apparent”). Financial 
data show that plaintiff has been performing better in the first nine 
months of 1992 than in the previous years covered in the period of inves- 
tigation. Sulfur Dyes from China and the United Kingdom, USITC Pub. 
2602, at 19-20. Production, net sales, productivity and wages were all 
higher in 1992 than in 1991. Jd. Production and net sales also increased 
generally over the period of investigation. Id. Although operating in- 
come decreased during the period of investigation, operating income as 
a percentage of sales was higher in 1992 than in 1991. Jd. at 20. These 
factors indicate that plaintiff is not experiencing difficulty competing in 
the marketplace. Cf. Bomont, 10 CIT at 435, 638 F. Supp. at 1338 (find- 
ing a net loss for one and a half out of two and a half years and a recent 
drop in sales to be evidence of plaintiff's difficulty in competing). 

Plaintiff argues that data for the first nine months of 1992 are errone- 
ous and should be discounted. Further, it contends that the initiation of 
the antidumping investigation or ITC’s affirmative preliminary injury 
determination may have influenced the marketplace. Although there is 
some information that official import statistics for 1992 were tainted, 
ITC relied on questionnaire responses rather than official statistics.4 

Plaintiff's second attempt to establish irreparable harm consists of an 
affidavit asserting that plaintiff offered to sell a shipment of dye to a cus- 
tomer at a 20% discount in response to the customer’s threat to pur- 
chase a comparable product from C.H. Patrick, a major importer, if the 
discount was not given. Affidavit of Patrick Toomey, at 1. While evi- 
dence concerning the importers’ competing prices may be considered in 
connection with a motion for preliminary injunction, the evidence must 
be specific. Where plaintiff fails to submit price quotes or up-to-date 
pricing information, plaintiff 8 proof is inadequate. See Bomont, 10 CIT 
at 436, 638 F. Supp. at 1339. Although the customer asked for a 20% dis- 


4 The discrepancy in the official statistics is noted and explained in the confidential version of defendant-intervenors’ 
brief. Defendant-Intervenors’ Joint Response in Opposition to Plaintiff's Motion for the Issuance of a Preliminary In- 
junction to Stay Liquidation, at 3. 
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count to prevent it from taking its business to C.H. Patrick, the custom- 
er’s request does not constitute evidence that C.H. Patrick’s prices are 
20% lower than plaintiff's. Furthermore, one offer of sale at a 20% dis- 
count is not clear proof of a forced reduction in prices sufficient to harm 
plaintiff irreparably. See Timken, 11 CIT at 508, 666 F. Supp. at 1561 
(the issue is not whether imports undersold plaintiff but whether im- 
ports threaten serious harm). 

Plaintiff's final offer of proof is the information that C.H. Patrick had 
told domestic customers that its supply of dye from British sources was 
unlimited. Toomey Affidavit, at 2. The evidence of record would seem to 
dispute this. See Affidavit of Silvio Rodriguez, at 4; Affidavit of Robin 
Schofield, at 1. Nevertheless, plaintiff asserts that this information, 
combined with import statistics that indicate a 20% increase in imports 
in the first nine months of 1992, demonstrates irreparable harm. The 
fact that plaintiff's performance improved over the first nine months of 
1992 despite the rise in imports indicates that imports are not causing 
irreparable harm. Plaintiff claims that further losses “would be devas- 
tating to Sandoz’s overall volume budget and threaten the continued vi- 
ability of Sandoz[ |.” Toomey Affidavit, at 2. Plaintiff cannot sustain 
its burden of proof by submitting vague and conclusory affidavits, and 
thus it has failed to satisfy the first prong of the test for granting a pre- 
liminary injunction. See Tropicana Prods., Inc. v. United States, 3 CIT 
171, 175-76, as amended by 3 CIT 240 (1982). 


B. Likelihood of Success on the Merits: 


Although the lack of evidence of irreparable harm is sufficient to de- 
feat a motion for preliminary injunction, the court will also address the 
plaintiffs likelihood of success. A determination of material injury de- 
pends on the volume of imports, the impact on prices, and the state of 
the domestic industry. 19 U.S.C. § 1677(7)(B) (1988). A finding of threat 
of material injury, on the other hand, is based on such concerns as 
whether the exporting country has significant underutilized capacity to 
produce the merchandise under investigation. Id. § 1677(7)(F)(@)(VD. 
Plaintiff claims that ITC erred in each step of its analysis. 


1. Volume of Imports: 


Plaintiff accuses ITC of ignoring the fact that imports doubled be- 
tween 1988 and 1989 and were virtually non-existent before 1988. Fur- 
thermore, the market share of imports jumped dramatically between 
1989 and 1991 and continued to surge during the first nine months of 
1992. As defendant points out, if imports doubled after a period in which 
they were virtually non-existent, the doubled volume would likely be 
quite small. In addition, despite the jump in market share that occurred 
between 1989 and 1991, at no time did imports account for more than 
thirty percent of domestic consumption. Sulfur Dyes from China and 
the United Kingdom, USITC Pub. 2602, at 25. 

Plaintiff bases its contention that imports surged in the first nine 
months of 1992 upon Commerce’s finding of critical circumstances in 
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certain Chinese imports. Sulfur Dyes from the People’s Republic of 
China, 58 Fed. Reg. at 7545. Commerce will find critical circumstances 
if there have been massive imports within a short time period and either 
a history of dumping existed or the importer knew or should have known 
of the dumping. 19 U.S.C. § 1673d(a)(3) (1988). In contrast, when mak- 
ing a material injury determination, ITC examines the significance as 
well as the quantity and rate of importation. Id. § 1677(7)(C)(i). Viewed 
in the context of a market heavily dominated by domestic production, 
the import surge of 1992 does not necessitate a finding of material 
injury. 

2. Effect of Imports on Domestic Prices: 

Plaintiff's argument concerning price depression or suppression is 
unpersuasive. ITC is directed to search out evidence that underselling is 
lowering or creating a false ceiling on domestic prices, resulting in price 
depression or suppression. 19 U.S.C. § 1677(7)(C)(ii). ITC found that 
plaintiff's prices rose over the period of investigation, indicating a lack 
of price depression. Sulfur Dyes from China and the United Kingdom, 
USITC Pub. 2602, at 25. 

Furthermore, plaintiff itself was the first to introduce a lower-priced 
line of sulfur black dyes, when it presented its Deniblack product in 
1989. Id. at 29. C.H. Patrick introduced its own competing low-priced 
line in 1990. Plaintiff now argues that its lower-priced line was in reac- 
tion to C.H. Patrick’s artificially low prices for the more expensive type 
of dye. Defendant contends that plaintiff might have begun the new line 
in an effort to attract new customers while continuing to charge higher 
prices to existing customers. ITC may rely on evidence that price reduc- 
tions were seemingly initiated by plaintiff. 


3. Effect of Imports on the Domestic Industry: 


In examining the impact of imports on the domestic industry, ITC did 
not, as plaintiff alleges, base its conclusion primarily on the upward 
trends present in the first nine months of 1992, after the period of inves- 
tigation ended. ITC stressed the gain in net sales over the entire period 
of investigation and the increase in market share in 1991 and in 1992. 
Sulfur Dyes from China and the United Kingdom, USITC Pub. 2602, at 
30. Based on non-price factors such as fashion effects of certain dyes and 
availability of environmentally safer dyes, the final determination also 
found no causal link between imports and injuries. Jd. at 17-18, 30.5 An 
assessment of the three statutory factors of volume, price, and state of 
the domestic industry leads to the conclusion that plaintiff will likely 
not prevail on its challenge to ITC’s finding of no material injury. 


5 Both the preliminary and the final determinations found some factors indicating upward trends in the domestic 
industry and others indicating downward trends. The preliminary determination did not address the issue of causa- 
tion, but it did express a desire to investigate the importance of price on purchasers’ decisionmaking and the effect of 
the availability of environmentally safer dyes. Sulfur Dyes from China, India, and the United Kingdom, USITC Pub. 
2514, at 19. 
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4. Threat of Material Injury: 


ITC also found no threat of material injury. Sulfur Dyes from China 
and the United Kingdom, USITC Pub. 2602, at 31. Plaintiff argues that 
ITC incorrectly determined that there is no underutilized or excess ca- 
pacity in the exporting countries, an element of threat of material injury 
under 19 U.S.C. § 1677(7)(F)(i)(VD. ITC found that a bottleneck effect 
limited imports because “the only two significant importers of the sub- 
ject dyes, Southern Dye and C.H. Patrick[,] are currently operating at 
close to full capacity and have no plans to increase their imports.” Sulfur 
Dyes from China and the United Kingdom, USITC Pub. 2602, at 32. 

Plaintiff contends that C.H. Patrick submitted no information to ITC 
concerning the importer’s capacity and its ability to expand. Defendant- 
intervenors’ brief and accompanying affidavits make it clear that sev- 
eral detailed confidential submissions were made to ITC. These 
submissions constitute substantial evidence supporting ITC’s finding 
that an importing bottleneck exists. Moreover, plans to expand are not 
a clear indication of threatened material injury. Expansion takes time 
and domestic demand for the product may increase in the interim. 
See Alberta Gas Chems., Inc. v. United States, 1 CIT 312, 323-24, 515 
F. Supp. 780, 790-91 (1981) (finding no threat of material injury despite 
plaintiff's serious consideration of expansion plans). To satisfy the stat- 
ute, a threat of material injury must be real and imminent rather than 
conjectural. Jd. at 323,515 F. Supp. at 790 (quotingS. Rep. No. 249, 96th 
Cong., lst Sess. 88-89 (1979), reprinted in 1979 U.S.C.C.A.N. 381, 
474-75). Plaintiff's arguments amount to nothing more than supposi- 
tion.6 In short, plaintiff also fails to satisfy the second prong of the test 
for preliminary injunction, that of likely success on the merits. 

Because plaintiff cannot satisfy the first two critical prongs of the test, 
the court deems it unnecessary to discuss the remaining prongs of public 
interest and balance of hardships. Plaintiff's motion for preliminary in- 
junction is denied. 


6 Plaintiff asserts two additional arguments, which are unavailing. First, it argues that ITC has a duty to determine 
whether the domestic industry would have been injured but for the initiation of the investigation or the issuance of an 
affirmative preliminary determination. This assumes that imports would drop off after the start of the investigation 
commenced. As indicated, imports actually increased after the investigation began. Second, plaintiff asserts that ITC 
based its determination on the absence of continuing injury without considering the lingering effects of past injury. It 
argues that continuing effects of past injury should constitute present injury under the statute. But see Norwegian 
Salmon A/S v. United States, Slip Op. 92-196 (Oct. 23, 1992), appeal dismissed, Nos. 93-1148, 93-1235 (Fed. Cir. June 
15, 1993). Plaintiff's legal arguments are irrelevant for the simple reason that ITC clearly found no material injury. 
Sulfur Dyes from China and the United Kingdom, USITC Pub. 2602, at 1; Sulfur Dyes from India, USITC Pub. 2619, 
at 1. 
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